United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





BRIEF FOR APPELLEE 


39niteb States Court of Appeals 

DISTRICT OF COLUMBIA 

January Term, 1945 


No. 8766 


218 


Lonnie Strong, appella, 

v. 

Ray L. Huff, General Superintendent, D. C. Penal 

Institutions, appellee 


APPEAL FROM THE DISTRICT COURT OF THE EXITED STATES 
FOR THE DISTRICT OF COLUMBIA 


EDWARD M. CURRAN, 

United States Attorney , 

CHARLES B. MURRAY, 

Assistant United States Attorney, 

Attorneys for Appellee. 


United States Court of Appeals 

for the District of Columbia 


FILED 


'EB 2 31945 


fa)•sd&jjoafil’ 


CLERK 







INDEX 


Pace 

Counterstatement of the case___ 1 

Statutes involved_ 3 

Summary of argument.. 4 

Argument: 

I. Deprivation of appeal____ 4 

II. The use of the statement was not ground for the writ- 6 

III. Miscellaneous allegations. 8 

(a) The alleged ineffective representation_ * 8 

Conclusion._ 10 

TABLE OF CASES 

Belts v. Brady, 316 U. S. 455___ 9 

Boykin v. Huff , 73 App. D. C. 378, 121 F. (2d) 865 (1941)... 5 

Cobbledick v. United States, 309 U. S. 323 (1940). 5 

Evans v. Rives, 75 App. D. C. 242, 126 F. (2d) 633___ 9 

Fields v. United States, 27 App. D. C. 433_1_ 8 

Frank v. Mangum, 237 U. S. 309 (1915)___ 5 

Glosser v. United States, 315 U. S. 60___ 9 

Johnson v. Zerbst, 304 U. S. 458___ 9 

McNabb v. United States, 318 U. S. 332 . 7 

Miller v. Hiatt, 141 F. (2d) 690..... 8 

Mumforde vL United States, 76 App. D. C. 107,130 F. (2d) 411 (1942) __ 7 

Patton v. United States, 281 U. S. 276__ 9 

Pope v. Huff, 73 App. D. C. 170, 117 F. (2d) 779, cert, denied, 314 U. S. 

699, rehearing denied 314 U. S. 713___ 8 

Powell v. Alabama, 287 U. S. 45_._ 9 

Rosier, In re, 76 App. D. C. 214, 133 F. (2d) 316_ 5 

Tompsett v. State of Ohio, 146 F. 2d 95_...__ 10 

United States v. Mitchell, 322 U. S. 65_ 6 

Walker v. Johnston, 312 U. S. 275_ 9 

Wilson v. United States, 162 U. S. 613_ ' 7 

(I) 


631675—45 




























SJntteb States Court of Appeals 

DISTRICT OP COLUMBIA 

January Term, 1945 
No. 8766 

Lonnie Strong, appellant 

v. 

Ray L. Huff, General Superintendent, D. C. Penal 

Institutions, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


counterstatement of the case 

This appeal is taken from the denial of a writ of habeas 
corpus on the petition of appellant. The petition was sub¬ 
mitted with an affidavit of poverty. The court below permitted 
it to be filed but denied the writ. Thereafter the petitioner 
by letter requested that an appeal be taken, and in April 1944 
the lower court authorized the prosecution of this appeal with¬ 
out prepayment of costs. The question presented is whether 
the allegations of the petition, if taken to be true, compelled 
issuance of habeas corpus by the lower court. 

The appellant was convicted of robbery in Criminal Case 
No. 68973 on the docket of the District Court of the United 
States for the District of Columbia on December 22, 1941, 
, and received a sentence on January 9, 1942, of three to nine 

j years. He was represented at the trial by an attorney ap¬ 

pointed by the court. In May and December 1942 he sub- 

(i) 
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mitted petitions for habeas corpus, but they were denied. The 
instant petition was submitted on March 24,1944. 

The petition may be summarized as follows: 

The petition begins with general allegations about illegal 
detention, including the statement that the petitioner has ex¬ 
amined the language of the Constitution and believes he has 
been denied its benefits. The petition then recites that the 
petitioner was arrested on November 24, 1941, about 11:30 
a. m., without a warrant. He then relates that he was identi¬ 
fied at a line-up by a witness who was influenced by the officers 
to make the identification. It is then alleged that the peti¬ 
tioner did not know the nature of the case until some forty 
hours later when he was being arraigned in court; that at his 
trial he testified truly that he was in Baltimore at the time of 
the crime and three other people so testified also; that he 
had in his possession a post card showing mailing from Balti¬ 
more, Maryland, at 8:00 o’clock p. m., on the date of the 
crime. Later in the petition it was alleged: “The police used a 
statement that they said your petitioner was in the City of 
Richmond, Virginia, the night of November 21, 1941, and the 
prosecuting attorney, my attorney, and the judge went into a 
conference; my attorney did give them to one of the jury, say¬ 
ing ‘pass them on,’ without any one of the jury knowing for 
what purpose they were looking at them, by which act, my at¬ 
torney showed that he was not a competent counsel.” It was 
then alleged that the prosecuting attorney showed prejudice by 
objecting to evidence and in argument accusing defense alibi 
witnesses of perjury. Thereupon, the following appears in the 
petition: “Petitioner would have filed for an appeal at the time 
of his sentence, but was ignorant as to what procedure to take. 
Petitioner asked his attorney before being sentenced to ask 
for an appeal and said attorney asked petitioner if he had any 
more money for him and that when petitioner said he did not 
the attorney advised him that the trial judge would not grant 
him an appeal.” 

The petition then sets forth certain legal argument, and 
then appears the following: “The prosecuting attorney showed 
that he was very much prejudiced when he explained to the 
court that petitioner had been convicted and served time at 
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Kansas City, Missouri; Pittsburgh, Pennsylvania; Cleveland, 
Ohio; and Florida, for the confidence game.” The petition 
then stated that the records do not show any convictions but 
show that petitioner was charged with vagrancy and received 
some fines, but the prosecuting attorney impressed the jury 
that petitioner had been convicted of felonies; that petitioner’s 
attorney at his request made an objection but did not require 
production of the records, which it is alleged would have shown 
the District Attorney misrepresented the records. The peti¬ 
tion then proceeds with further legal argument and concludes 
with a prayer for a writ of habeas corpus. 

STATUTES INVOLVED 

28 U. S. C. 832: 

Any citizen of the United States entitled to com¬ 
mence any suit or action, civil or criminal, in any court 
of the United States, may, upon the order of the Court, 
commence and prosecute or defend to conclusion any 
suit or action, * * * unless the trial court shall 
certify in writing that in the opinion of the Court such 
. appeal is not taken in good faith, without being required 
to prepay fees or costs * * # or give security 
therefor. * * * Upon filing in said court a state¬ 
ment under oath in writing, that because of his poverty 
he is unable to pay the costs of said suit or action, 
* * * or to give security for the same, and that he 
believes he is entitled to the redress he seeks # * * 
and setting forth briefly the nature of his alleged cause of 
action * * *. 

28 U. S. C. 835: 

Same; assignment of attorney; dismissal of cause. 

The court may request any attorney of the court to 
represent such poor person, if it deems the cause 
worthy of a trial, and may dismiss any such cause so 
brought if it be made to appear that the allegation of 
poverty is untrue, or if said court be satisfied that the 
alleged cause of action is frivolous or malicious (July 
20,1892, c. 209, § 4,27 Stat. 252). 
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SUMMARY OF ABGTTJCENT 

The allegations of the petition taken as true were not sufficient 
to compel issuance of the writ of habeas corpus 

I 

The allegation that the attorney for the petitioner did not 
comply with his request to take an appeal from his convic¬ 
tion was insufficient because appeal is not a constitutional right. 

II 

The allegations as to the use of a statement against the 
petitioner at his trial, if taken to mean that the statement was 
obtained during unlawful detention, were not sufficient be¬ 
cause the improper use of a confession obtained in violation of 
the rule of McNabb v. United States, 318 U. S. 332, did not 
deprive the trial court of jurisdiction to proceed to judgment. 
Furthermore, the statement was exculpatory and therefore not 
within the rule. 

III 

The other allegations of the petition consist mainly of a 
recital of proceedings which, at worst, amounted to trial errors 
and were not jurisdictional. 

ABGUMEENT 

I 

Deprivation of appeal 

In Paragraph D of the petition (Appellant’s App. 3) is this 
allegation: “Petitioner would have filed for an appeal at the 
time of his sentence, but was ignorant as to what procedure to 
take. Petitioner asked his attorney before being sentenced to 
ask for an appeal and said attorney asked petitioner if he had 
any more money for him and that when petitioner said he did 
not the attorney advised him that the trial judge would not 
grant him an appeal.” 

Appellant incorrectly argues in his brief (Appellant’s Brief 
14) that if those allegations be taken as true “Appellant has 
been wrongfully deprived of his constitutional right to have 


o 


the errors as set forth in his petition for the writ reviewed by 
this Court on appeal.” A convicted person has no constitu¬ 
tional right to an appeal. A judgment by more than one court 
has been characterized by the Supreme Court as “A matter of 
grace and not a necessary ingredient of justice.” Cobbledick 
v. United States, 309 U. S. 323-325 (1940). See also In re 
Rosier, 76 App. D. C. 214, 232, 133 F. (2d) 316, 334. 

In Boykin v. Huff, 73 App. D. C. 378,121F. (2d) 865 (1941), 
this Court recognized that appeal is not a part of due process 
under either the Fifth or Fourteenth Amendment to the Con¬ 
stitution. However, in that connection a statement was made 
which requires discussion here. This Court in its opinion (73 
App. D. C. at 385 and Note 9) partially quoted and miscon¬ 
strued a passage in Frank v. Mangum, 237 U. S. 309, 327 
(1915), as meaning that the right of appeal is to be construed 
“in determining any question of due process.” What the Su¬ 
preme Court said in Frank v. Mangum was simply that, while 
the Fourteenth Amendment does not require that a state shall 
provide for appellate review in criminal cases, where it does 
appear in a given instance that the procedure of the state does 
provide for such review and it further appears that the peti¬ 
tioner in a habeas corpus proceeding has availed himself of 
such appeal, the proceedings in the appellate tribunal are to be 
regarded as a part of the process of the law under which he is 
held in custody by the state, and to be considered in determin¬ 
ing any question of alleged deprivation of his life or liberty 
contrary to the Fourteenth Amendment (237 U. S. at 327). 
Then follows a statement that the inquiry into the adequacy 
of the state’s judicial remedies is even broader than the ap¬ 
pellate proceedings of any of its courts, and comprehends as 
well all the remedies which the state allows; and hence ordi¬ 
narily the matter is not inquired into at all until all state reme¬ 
dies have been exhausted. Preceding the quoted portion is a 
reiteration of the ruling, then of long standing, that habeas 
corpus tfill not lie to review irregularities or erroneous rulings 
of a trial, howeVer serious, but only when the judgment is abso¬ 
lutely void. In the light of this context, that case would seem 
to give little support for the suggestion, if such it be, in Boykin 
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v. Hufj that a constitutional right to appeal may be created 
when a statute granting appeal is enacted. It is illogical to 
say that the deprivation of that which is a matter of grace ele¬ 
vates it to a matter of right or to say that an appeal is not 
part of due process for those who receive it, but is for those who 
do not. 

II 

The use of the statement was not ground for the writ 

It is alleged in the petition (Par. A, Appellant’s App. 1-2) 
that the petitioner was arrested and put in a line-up. “Your x 
petitioner did not know the nature of the case until some forty 
hours later when he was being arraigned in court, therefore he 
did not tell the place or city correctly to the police after they 
had your petitioner identified, because I could see very plainly 
that they were trying to frame your petitioner, of which they 
were successful in doing.” Nearly a page later in the petition 
(Par. C, Appellant’s App. 2), it is alleged: “The police used a 
statement that they said your petitioner was in the City of 
Richmond, Virginia, the night of November 21,1941 * * 
Appellee construes these allegations to mean that the peti¬ 
tioner told the police officers falsely that he was in the City 
of Richmond on the night of the robbery and that that state¬ 
ment was used against him in his trial. Appellee finds no 
basis for the statement in appellant’s brief that the appellant 
was questioned at length by police officers (p. 5), or that the 
testimony of the police as to the statement which the appellant 
made to them was given in his trial after appellant had testi¬ 
fied. However, neither of these events would change the prin¬ 
ciple of law involved. 

j From the petition it does not appear just when, in the course 
of his detention by the police, the petitioner made the state¬ 
ment to them. Even if the detention of forty hours was un¬ 
reasonable, a confession or admission made shortly after the 
arrest would be admissible. United States v. Mitchell, 322 
U. S. 65. The petition states in that connection that the peti¬ 
tioner was arrested on November 24, 1941, about 11:00 a. m. 
The next mention of time is “five minutes later,” and there- 


after in the same paragraph reference is made to the conver¬ 
sation. Appellee does not contend that these allegations mean 
that the petitioner made the statement five minutes after his 
arrest. The allegations plainly show that the questioning 
occurred at the line-up, which, in the nature of things, would 
be much longer than five minutes after the arrest. But ap¬ 
pellee does say that the petition does not show that the state¬ 
ment was made after the detention had become unlawful; 
that is, after a reasonable time had elapsed. 

The foregoing arguments are believed valid as regards con¬ 
fessions and admissions, but they can be disregarded insofar as 
exculpatory statements are concerned. That the statement, of 
the petitioner in this case was exculpatory is plain. It cer¬ 
tainly cannot be claimed that the allegation that the petitioner 
“did not tell the place or city correctly to the police” means 
that the petitioner did tell the police he was in Washington 
when the robbery happened. The statement was that the 
petitioner was elsewhere than in Washington at the time of 
the robbery. An exculpatory statement introduced to show 
its falsity is not governed by the rules concerning admissions 
or confessions. Wilson v. United States, 162 U. S. 613. Even 
where a statement believed and intended to be exculpatory 
turns out to be damaging, its distinction from admissions and 
confessions is observed. In Mumforde v. United States, 76 
App. D. C. 107,110,130 F. (2d) 411 (1942), which was a capital 
case, the government used against the defendant his statement 
before the commissioner that he entered the store of the de¬ 
ceased for the purpose of robbing but not of killing. Killing 
without purpose in the perpetration of a robbery had lately 
been made a capital offense (22-2401 D. C. Code (1940)). 

In any event, it is submitted that the improper use at one’s 
trial of a confession unlawfully obtained from him is not ground 
for habeas corpus. In McNabb v. United States, 318 U. S. 332, 
the court expressly based its power to reverse for use of the 
confessions in those cases on the general supervisory function 
of the Supreme Court over proceedings in inferior federal 
courts. It was inferentially admitted that the constitutional 
function of the court to preserve the minimal protection of due 
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process could not reach a situation where evidence had simply- 
been erroneously used to convict an accused in a state court. 

The Circuit Court of Appeals for the Third Circuit met 
squarely the identical question here under discussion, holding 
that an allegation in a petition for habeas corpus that the 
petitioner had been convicted in a federal court- on a confes¬ 
sion procured by federal agents under circumstances declared in 
the McNabb decision to. render it inadmissible, was not suffi¬ 
cient to warrant the issuance of a writ of habeas corpus. Miller 
v. Hiatt, 141 F. (2d) 690. The court there cited, in support of 
the proposition that habeas corpus cannot be used as a sub¬ 
stitute for appeal, this Court’s decision in Pope v. Huff, 73 
App. D. C. 170, 117 F. (2d) 779, cert, denied 314 U. S. 669, re¬ 
hearing denied 314 U. S. 713. 

Ill 

Miscellaneous allegations 

I The remaining allegations of the petition as appellee views 
them relate to alleged error at the trial rather than jurisdic¬ 
tional points. The comments of the prosecutor in argument to 
the effect that certain defense witnesses were guilty of perjury, 
far from justifying habeas corpus, were probably not error to 
justify reversal on appeal. Fields v. United States, 27 App. 
D. C. 433, 449. The “explanation” by the prosecutor to the 
court misrepresenting the petitioner s criminal convictions as 
felonies rather than misdemeanors constituted a charge of mis¬ 
conduct on the part of the prosecutor and error-on the part of 
the trial judge in not correcting the situation. But granting 
these, they would hardly deprive the court of jurisdiction or 
justify the issuance of a writ of habeas corpus. 

(a) The alleged ineffective representation 

It is submitted that the allegations of the petition regarding 
ineffective representation of the petitioner at his criminal trial 
were not sufficient to require issuance of the writ. This case is 
not an appeal from a criminal conviction but is a collateral 
attack on the jurisdiction of the court. It is further to be dis¬ 
tinguished by the fact that the court did appoint an attorney 
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to represent the petitioner at his trial and the only question 
raised is how effective was that representation. Bluntly stated, 
the question presented by this allegation is whether after a 
defendant’s court-appointed attorney has not succeeded in 
securing his acquittal he may then put the attorney to trial by 
asserting that he was incompetent. 

The right of an accused to counsel for his defense in a fed¬ 
eral court is secured by the Sixth Amendment; and if he is de¬ 
nied representation at all, whether the case went to trial on the 
accused’s plea of not guilty {Johnson v. Zerbst, 304 U. S. 458), 
or whether the judgment of sentence followed a plea of guilty 
without counsel {Walker v. Johnston, 312 U. S. 275; Evans v. 
Rives, 75 App. D. C. 242, 126 F. (2d) 633), the remedy of 
habeas corpus is available to him. But this right rests on the 
specific constitutional provision for counsel. The right to an 
attorney is not a necessary ingredient of due process in all its 
phases. In Powell v. Alabama, 287 U. S. 45, the deprivation of 
counsel to ignorant persons on trial in a state court for a capital 
offense was held under the circumstances of that case to be a 
denial of due process within the meaning of the Fourteenth 
Amendment, but the Supreme Court specifically stated in Betts 
v. Brady, 316 U. S. 455, 473, that due process under the Four¬ 
teenth Amendment is not necessarily violated where an accused 
in a state court is not given an attorney. In that case a person 
accused of robbery was compelled against his protest to defend 
himself before a jury and court and convicted and given an 
eight-year term. In Patton v. United States, 281 U. S. 276, the 
court held that the right to trial by jury may be waived. In 
Johnson v. Zerbst, supra, as well as in Glosser v. United States, 
315 U. S. 60, the Supreme Court specifically held that the right 
to counsel may be waived. 

Hence, we are dealing with a situation where the court be¬ 
gins with jurisdiction to try the accused and gives him the 
assistance of counsel to which he is entitled. Something must 
thereafter happen so grossly unjust as to deprive the court of 
jurisdiction to proceed to judgment, because to do so would 
deprive the accused of due process. While it would be unsound 
.to say that it is not conceivable that the appointed attorney 
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may not so misconduct the defense as to divest the court of 
jurisdiction, it is fair to say that the requisite conduct for such 
result must be of the grossest character. It is submitted that 
the conduct of the appointed attorney as described in the 
allegations of the petition in the instant case cannot be so 
characterized. See Tompsett v. State of Ohio, 146 F. (2d) 95. 

CONCLUSION 


It is respectfully submitted that the lower court acted prop¬ 
erly in not issuing the writ, and its action should not be dis¬ 
turbed. 

Respectfully submitted. 



Edward M. Curran, 
United States Attorney . 
Charles B. Murray, 
Assistant United States Attorney. 
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